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DETAILED ACTION 

1 . This action is in response to application filed on 04 March 2009. Claims 8-11, 13, 15-23, 25, 
and 27-31 are now pending in the present application and claims 1-7, 12, 14, 24, and 26 are 
cancelled. This office action is made Non-Final. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 
1.17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.1 14. Applicant's submission filed on 04 March 2009 has been entered. 



Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1 (2) of such treaty in the English language. 

Claims 8-11, 13, 15-23, 25, and 27-31 are rejected under 35 U.S.C. 102(e) as being 



anticipated by Walker et al. (hereinafter Walker) (US 7,342,973 B2). 
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Regarding claims 8 and 20, Walker discloses in a first wireless communication 
device, a method of carrying out wireless communication with a second wireless 
communication device (see abstract; Figs. 1-2, 20-22), said method comprising: 

(a) selecting a highest frequency band from a plurality of frequency bands (see col. 7, 
lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), where the system monitors 
bands to determine availability and interference to select an available band for 
communication as evidenced by the fact that one of ordinary skill in the art would clearly 
recognize; 

(b) determining whether the selected frequency band includes an unused channel in 
which no disturbing wave is present (see col. 8, lines 17-41,52-65; Figs. 1-2, 9-11); 

(c) when the selected frequency band includes the unused channel in which no disturbing 
wave is present (see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 
where the system monitors bands to determine availability and interference to select an 
available band for communication as evidenced by the fact that one of ordinary skill in the art 
would clearly recognize, 

determining, for a highest one of a plurality of transmission rates associated with the 
selected frequency band, whether a received field strength value exceeds a threshold value 
(see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 

if the received field strength value at the highest transmission rate exceeds the threshold 
value, initiating communication with the second wireless communication device using the 
unused channel of the selected frequency band as a communication channel at the highest 
transmission rate (see col. 7, lines 25-31; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 
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if the received field strength value at the highest transmission rate does not exceed the 
threshold value, determining whether an immediately lower one of the plurality of 
transmission rates exceeds the threshold value (see col. 7, lines 25-31,45-51; col. 8, lines 17- 
41,52-65; Figs. 1-2, 9-11), 

if the immediately lower transmission rate exceeds the threshold value, initiating 
communication with the second wireless communication device using the unused channel of 
the selected frequency band as a communication channel at the immediately lower 
transmission rate (see col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 

if the received field strength value at the immediately lower transmission rate does not 
exceed the threshold value (see col. 8, lines 17-41,52-65; Figs. 1-2, 9-1 1), 

(i) determining whether a next lower one of the plurality of transmission rates exceeds the 
threshold value (see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 
where the system monitors bands to determine availability and interference to select an 
available band for communication as evidenced by the fact that one of ordinary skill in the art 
would clearly recognize., 

(ii) if the next lower transmission rate exceeds the threshold value, initiating 
communication with the second wireless communication device using the unused channel of 
the selected frequency band as a communication channel at the next lower transmission rate 
(see col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), 

(iii) if the next lower transmission rate does not exceed the threshold value, repeating 
steps (i) through (iii) until the next lower one of the plurality of transmission rates exceeds 
the threshold value or until the next lower one of the plurality of transmission rates is a 
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lowest acceptable transmission rate (see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; 
Figs. 1-2, 9-11), and 

(iv) if the next lower one of the plurality of transmission rates is the lowest acceptable 
transmission rate, initiating communication with the second wireless communication device 
using the unused channel of the selected frequency band as a communication channel at the 
next lower transmission rate without determining whether the received field strength value at 
the lowest acceptable transmission rate exceeds the threshold value (see col. 7, lines 25- 
31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-1 1); and 

(d) when the selected frequency band (i) docs not include an unused channel, or (ii) does 
not include an unused channel in which no disturbing wave is present, or (iii) includes the 
unused channel in which no disturbing wave is present but there is no transmission rate 
associated with the selected frequency band at which the received field strength value 
exceeds the threshold value, selecting the next highest frequency band from the plurality of 
frequency bands and repeating steps (b) through (d) using the next highest frequency band as 
the selected frequency band (see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1- 
2, 9-11). 

Regarding claims 13 and 25, Walker discloses in a first wireless communication 
device, a method of carrying out wireless communication with a second wireless 
communication device (see abstract; Figs. 1-2, 20-22), said method comprising: 

periodically determining, during communication with the second wireless communication 
device using a particular channel of a given one of a plurality of frequency bands as a 
communication channel, whether a disturbing wave is present in the communication channel 
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(see col. 7, lines 25-31,45-51; col. 8, lines 17-41,52-65; Figs. 1-2, 9-11), where the system 
monitors bands to determine availability and interference to select an available band for 
communication as evidenced by the fact that one of ordinary skill in the art would clearly 
recognize (see col. 8, lines 36-44; Figs. 1-2, 10-11); and 

when the disturbing wave is present in the communication channel (see col. 8, lines 36- 
44; Figs. 1-2), 

(a) determining whether the given one of the plurality of frequency bands, includes an 
unused channel in which no disturbing wave is present (see col. 7, lines 45-51; Figs. 1-2, 10- 
11), 

(b) when the given one of the plurality of frequency bands includes the unused channel in 
which no disturbing wave is present, determining a maximum transmission rate at which a 
received field strength value exceeds a threshold value from a plurality of transmission rates 
associated with the given one of the plurality of frequency bands (see col. 7, lines 45-51; col. 
8, lines 27-35,52-65; col. 9, lines 12-24; Figs. 1-2, 9-11), 

(c) when the given one of the plurality of frequency bands (i) does not include an unused 
channel, or (ii) does not include an unused channel in which no disturbing wave is present, or 
(iii) includes the unused channel in which no disturbing wave is present but none of the 
associated plurality of transmission rates provides a received field strength value that exceeds 
the threshold value, substituting another one of the plurality of frequency bands for the given 
one of the plurality of frequency bands and then repeating steps (a) through (c) (see col. 7, 
lines 45-51; col. 8, lines 27-35,52-65; Figs. 1-2, 9-11), 
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(d) when the maximum transmission rate is successfully determined in step (b), 
continuing communication with the second wireless communication device using the unused 
channel as the communication channel at the determined maximum transmission rate (see 
col. 7, lines 45-51; col. 8, lines 27-35,52-65; Figs. 1-2, 10-11, 20-22), 

(e) when none of the plurality of frequency bands includes an unused channel or when 
none of the plurality of frequency bands includes an unused channel in which no disturbing 
wave is present, continuing communication with the second wireless communication device 
for a predetermined time period using the given one of the plurality of frequency bands as the 
communication channel (see col. 5, lines 55-62; col. 6, lines 13-32; col. 8, lines 4-12; Fig. 1- 
2, 10-11). 

Regarding claim 9, Walker discloses a method according to claim 13, further 
comprising: when none of the plurality of frequency bands includes an unused channel or 
when none of the plurality of frequency bands includes an unused channel in which no 
disturbing wave is present, continuing communication with the second wireless 
communication device for a predetermined time period using the given one of the plurality of 
frequency bands as the communication channel (see col. 5, lines 55-62; col. 6, lines 13-32; 
Fig. 1-2, 10-11). 

Regarding claims 10 and 22, Walker discloses a method according to claim 8, 
wherein when none of the plurality of frequency bands includes an unused channel or when 
none of the plurality of frequency bands includes an unused channel in which no disturbing 
wave is present, said method further comprises: transmitting a message (e.g., 
communication) to the second wireless communication device indicating that communication 
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cannot be carried out (see col. 8, lines 48-51; col. 9, lines 6-11; Figs. 2, 13-15), where 
communication cannot be maintained in which a communication of new configuration is sent 
to another participating device. 

Regarding claims 11, 15, 23, and 27, Walker discloses a method according to claim 
13, wherein said step of determining whether the given one of the plurality of frequency 
bands includes an unused channel in which no disturbing wave is present (see Figs. 1-2) 
includes: 

determining whether the given one of the plurality of frequency bands includes a first 
unused channel (see col. 7, lines 45-51; col. 8, lines 27-35,52-65; Figs. 1-2, 9-11), 

when the given one of the plurality of frequency bands includes the first unused channel, 
determining whether a disturbing wave is present in the first unused channel, when no 
disturbing wave is present in the first unused channel, defining the first unused channel as the 
unused channel in which no disturbing wave is present, and when the disturbing wave is 
present in the first unused channel (see col. 7, lines 45-51; col. 8, lines 27-35,52-65; Figs. 1- 
2, 9-11), 

(i) determining whether the given one of the plurality of frequency bands includes 
another unused channel (see col. 7, lines 45-51; col. 8, lines 27-35,52-65; Figs. 1-2, 9-1 1), 

(ii) when the given one of the plurality of frequency bands includes the another unused 
channel, determining whether a disturbing wave is present in the another unused channel (see 
col. 8, lines 27-35,52-65; Figs. 1-2, 9-11), 
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(iii) when the disturbing wave is present in the another unused channel, repeating steps (i) 
through (iii) using yet another unused channel in place of the another unused channel (see 
col. 8, lines 27-35,52-65; Figs. 1-2, 9-11), and 

(iv) when no disturbing wave is present in the another unused channel, defining the 
another unused channel as the unused channel in which no disturbing wave is present (see 
col. 8, lines 27-35,52-65; Figs. 1-2, 9-11). 

Regarding claims 16 and 28, Walker discloses a method according to claim 13, 
wherein said step of determining a maximum transmission rate at which a received field 
strength value exceeds the threshold value (sec Fig. 2) includes: 

determining whether a received field strength value at a highest one of the plurality of 
transmission rates transmission rate exceeds the threshold value (see col. 9, lines 55-60; col. 
8, lines 52-65; Figs. 1-2), 

when the highest one of the plurality of transmission rates exceeds the threshold value, 
designating the highest one of the plurality of transmission rates as the maximum 
transmission rate (see col. 8, lines 27-35,52-65; Figs. 1-2, 9-11); and 

when the highest one of the plurality of transmission rates does not exceed the threshold 
value (see col. 8, lines 27-35,52-65; Figs. 1-2, 9-1 1), 

(i) determining whether a next lower one of the plurality of transmission rates exceeds the 
threshold value (see col. 8, lines 27-35,52-65; Figs. 1-2, 9-1 1), 

(ii) when the next lower one of the plurality of transmission rates exceeds the threshold 
value, designating the next lower one of the plurality of transmission rates as the maximum 
transmission rate (see col. 8, lines 27-35,52-65; Figs. 1-2, 9-1 1), 
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(iii) when the next lower one of the plurality of transmission rates does not exceed the 
threshold value, repeating steps (i) through (iii) until either steps (i) through (iii) are carried 
out for a least one of the plurality of transmission rates or the next lower one of the plurality 
of transmission rates is a lowest acceptable transmission rate (see col. 8, lines 27-35,52-65; 
Figs. 1-2, 9-11), and 

(iv) when the next lower one of the plurality of transmission rates is the lowest acceptable 
transmission rate, setting that transmission rate as the maximum transmission rate without 
determining whether the received field strength value at that transmission rate exceeds the 
threshold value (see col. 8, lines 27-35,52-65; Figs. 1-2, 9-1 1). 

Regarding claims 17 and 29, Walker discloses a wireless communication apparatus 
for carrying out wireless communication with another wireless communication apparatus (see 
col. 7, lines 45-51; Figs. 1-2, 19-20), said apparatus comprising: 

means for periodically determining, during communication with the another wireless 
communication apparatus at a particular one of a plurality of transmission rates associated 
with a given frequency band, whether the plurality of transmission rates includes at least one 
transmission rate that is higher than the particular transmission rate (see col. 8, lines 27-35; 
col. 8, line 52 - col. 9, line 5; col. 9, lines 55-61; Figs. 1-2, 9-11, 13-15); 

means for, when the plurality of transmission rates includes the at least one transmission 
rate higher than the particular transmission rate, determining whether a received field 
strength value at one of the plurality of transmission rates that is immediately higher than the 
particular one of a plurality of transmission rates exceeds a threshold value (see col. 8, lines 
27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 55-61; Figs. 1-2, 9-11, 13-15); 
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means for, when the plurality of transmission rates does not include the at least one 
transmission rate higher than the particular transmission rate or when the received field 
strength value at the immediately higher one of the plurality of transmission rates does not 
exceed the threshold value, continuing the communication with the another wireless 
communication apparatus at the particular transmission rate (see col. 8, lines 27-35; col. 8, 
line 52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15); and 

means for, when the received field strength value at the immediately higher one of the 
plurality of transmission rates exceeds the threshold value (see col. 8, lines 27-35; col. 8, line 
52 - col. 9, line 5; col. 9, lines 55-61; Figs. 1-2, 9-11, 13-15), 

(i) determining whether a next higher one of the plurality of transmission rates exists (see 
col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 
13-15), 

(ii) when the next higher one of the plurality of transmission rates exists, determining 
whether the received field strength value at the next higher one of the plurality of 
transmission rates exceeds the threshold value (see col. 8, lines 27-35; col. 8, line 52 - col. 9, 
line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15), 

(iii) when the received field strength value at the next higher one of the plurality of 
transmission rates does not exceed the threshold value, continuing communication with the 
another wireless communication apparatus at an immediately lower one of the plurality of 
transmission rates (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 
55-61; Figs. 1-2, 9-11, 13-15), and 
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(iv) when the received field strength value at the next higher one of the plurality of 
transmission rates exceeds the threshold value, repeating (i) through (iv) until the next higher 
one of the plurality of transmission rates is a highest one of the plurality of transmission rates 
(see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9- 
11, 13-15). 

Regarding claims 18 and 30, Walker discloses a wireless communication apparatus 
for carrying out wireless communication with another wireless communication apparatus (see 
col. 7, lines 45-51; Figs. 1-2, 19-20), said apparatus comprising: 

means for periodically determining, during communication with the another wireless 
communication apparatus at a particular one of a plurality of transmission rates associated 
with a given frequency band, whether a received field strength value at the particular one of 
the plurality of transmission rates exceeds a threshold value (see col. 8, lines 27-35; col. 8, 
line 52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15); 

means for, when the received field strength value at the particular one of the plurality of 
transmission rates exceeds the threshold value, continuing the communication with the 
another wireless communication apparatus at the particular one of the plurality of 
transmission rates (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 
55-61; Figs. 1-2, 9-11, 13-15); 

means for, when the received field strength value at the particular one of the plurality of 
transmission rates does not exceed the threshold value, determining whether the received 
field strength value at an immediately lower one of the plurality of transmission rates exceeds 
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the threshold value (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 
55-61; Figs. 1-2, 9-11, 13-15); 

means for, when the received field strength value at the immediately lower one of the 
plurality of transmission rates exceeds the threshold value, continuing the communication 
with the another wireless communication apparatus at the immediately lower one of the 
plurality of transmission rates (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, 
lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15); and 

means for, when the received field strength value at the immediately lower one of the 
plurality of transmission rates docs not exceed the threshold value, 

(i) determining whether a next lower one of the plurality of transmission rates exceeds the 
threshold value (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55- 
61; Figs. 1-2, 9-11, 13-15), 

(ii) when the next lower one of the plurality of transmission rates exceeds the threshold 
value, continuing the communication with the another wireless communication apparatus at 
the next lower one of the plurality of transmission rates (see col. 8, lines 27-35; col. 8, line 52 
- col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15), 

(iii) when the next lower one of the plurality of transmission rates does not exceed the 
threshold value, repeating (i) through (iii) until (i) through (iii) are carried out for a least one 
of the plurality of transmission rates or until the next lower one of the plurality of 
transmission rates is a lowest acceptable transmission rate (see col. 8, lines 27-35; col. 8, line 
52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15), and 



Application/Control Number: 10/511 ,634 Page 1 4 

Art Unit: 2617 

(iv) when the next lower one of the plurality of transmission rates is the lowest acceptable 
transmission rate, setting that transmission rate as the maximum transmission rate without 
determining whether the received field strength value at that transmission rate exceeds the 
threshold value (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55- 
61; Figs. 1-2, 9-11, 13-15). 

Regarding claims 19 and 31, Walker discloses an apparatus (see col. 7, lines 45-51; 
Figs. 1-2, 19-20) according to claim 30, further comprising: 

means for, when the received field strength value at the least one of the plurality of 
transmission rates does not exceed the threshold value, selecting another frequency band, 
determining whether the another frequency band includes an unused channel in which no 
disturbing wave is present, when the another frequency band includes the unused channel in 
which no disturbing wave is present (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; 
col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15), 

(i) determining a maximum transmission rate associated with the another frequency band 
at which the received field strength value exceeds the threshold value (see col. 8, lines 27-35; 
col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55-61; Figs. 1-2, 9-11, 13-15), and 

(ii) continuing communication with the another wireless communication apparatus using 
the unused channel as the communication channel at the determined maximum transmission 
rate, and when the another frequency band does not include an unused channel or does not 
include an unused channel in which no disturbing wave is present or when the another 
frequency band includes the unused channel in which no disturbing wave is present but there 
is no transmission rate associated with the another frequency band at which the received field 
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strength value exceeds the threshold value, continuing communication with the another 
wireless communication apparatus using the particular channel of the given frequency band 
as the communication channel at a lowest transmission rate associated with the given 
frequency band (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; col. 9, lines 12-24, 55- 
61; Figs. 1-2, 9-11, 13-15). 

Regarding claim 21, Walker discloses an apparatus according to claim 20, further 
comprising: means for, when none of the plurality of frequency bands includes an unused 
channel or when none of the plurality of frequency bands includes an unused channel in 
which no disturbing wave is present, setting a predetermined channel of a predetermined 
frequency band as the communication channel, setting a predetermined transmission rate for 
the communication channel, and then initiating communication with the another wireless 
communication apparatus using the communication channel at the predetermined 
transmission rate (see col. 8, lines 27-35; col. 8, line 52 - col. 9, line 5; Figs. 1-2, 9-11, 13- 
15). 

Response to Arguments 

4. Applicant's arguments with respect to claims 8, 13, 20, and 25 have been considered 

but are moot in view of the new ground(s) of rejection necessitated by the amended language 
and/or new limitations. 
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In response to applicant's arguments, the Examiner respectfully disagrees as the 
applied reference(s) provide more than adequate support and to further clarify (see the above 
claims for relevant citations and comments in this section). 

5 . Regarding comment on pg. 24, 2 nd full par. "... accurate translation . . . " , the Examiner 
acknowledges comment. Walker reference was filed 20 February 2003 which is before the 
filing date of 22 April 2003 for the national stage application of the instant application. 
Walker has priority to the dates of 20 February 2002 and 26 September 2001 in which both 
dates are prior to the instant application priority claim of the Japanese application filed 23 
April 2002. Therefore, as addressed above, the reference is hereby maintained. 

6. Regarding applicant's argument(s) of claims 9-11, 15-19, 21-23, 25, and 27-31, the 
claims are addressed for the same reasons as set forth above and as applied above in each 
claim rejection. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to WILLIE J. DANIEL JR whose telephone number is 
(571)272-7907. The examiner can normally be reached on 8:30-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Appiah can be reached on (571) 272-7904. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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/WJD,Jr./ 

WJD,Jr 

13 April 2009 



/Charles N. Appiah/ 

Supervisory Patent Examiner, Art Unit 2617 



